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pioneer case, Britton v. Turner, 6 N. H. 481, allowed a recovery upon a quan- 
tum meruit to the extent of benefits received, but that recovery, if any, was 
based at the contract price with deduction for what it would cost to procure 
a completion and of any damages sustained by reason of the breach and this 
case has since been followed by a very few states, Pixler v. Nichols, 8 Iowa 
106; Wheatly v. Miscal, 5 Ind. 142; Duncan v. Baker, 21 Kan. 107. Those 
cases rested on two reasons: First, that a plaintiff should be allowed to 
recover, notwithstanding a wilful breach, for the reason that when he was 
sued by the defendant, the defendant might not be able to recover more than 
nominal damages, and in such a case, to refuse the plaintiff a right of action, 
would be to give substantial damages to the defendant. Second, that the 
understanding of the community, in such a case, is that a laborer shall receive 
compensation for the services actually rendered by him, but this understand- 
ing rests not on the contract itself but only upon the obligation imposed by 
law. Par cell v. McCumber, 11 Neb. 209; Chambler v. Baker, 95 N. C. 98; 
Carroll v. Welch, 26 Tex. 147. 

Contracts — Master and Servant — Wrongful Discharge — Daniel v. 
Manhattan Life Ins. Co., 102 N. Y. Supp. 27. A contract of employment 
stipulated that either party might terminate it by a notice of thirty days. 
Thereafter, the contract was extended for a year from a specified date. 
Similar renewals were subsequently made, the last renewal extending the 
contract for a year after a specified date. Held, that the master was liable 
for discharging the employee before the expiration of the year. Jenks, J., 
dissenting. 

A new contract may abrogate an earlier one, either expressly or by impli- 
cation. Evans v. Jacobite, 67 Kan. 249; Sutton v. Griebel, 118 la. 78. To 
effect discharge by implication, however, the new contract must be clearly 
inconsistent with the earlier contract Drown v. Forrest, 63 Vt. 557 ; Pease v. 
McQuillin, 180 Mass. 135. If the later contract covers the same subject and 
has the same scope, but is wholly or partially inconsistent therewith, it abro- 
gates the earlier contract in toto. Tuggles v. Callison, 143 Mo. 527; Spreckel 
v. Bander, 30 Or. 577. But if the subject-matter is only in part the same, the 
latter contract supersedes and abrogates, only in so far as it is inconsistent 
with the earlier one. Alferitz v. Ingalls, 83 Fed. 964; Bray v. Loomer, 61 
Conn. 456. A modification which merely extends the time for performance, 
leaves the remaining provisions in full force. Underwood v. Wolf, 131 111. 
425. The minority opinion in this case is supported in Blondel v. Le Ves- 
conte, 41 Minn. 35, holding that after a contract of service for no definite 
period had been partly performed, a subsequent written agreement fixing a 
definite term, embodies the terms of the prior contract. 

Corporations — Transfer of Assets — Validity as to Creditors. — Ward 
v. City Trust Co. of New York, 102 N. Y. Supp. 50. A trust company 
loaned money to the owners of the capital stock of a corporation, taking their 
note therefor, with the stock as security. Thereafter, the control of the 
corporation affairs was given to one of the stockholders who, in the name 
of the corporation, as president and general manager, indorsed a draft drawn 
to the order of the corporation, to the trust company who accepted this as 
payment of the loan and surrendered 'the note and stock. Held, that the title 
of the trust company to the draft could not be. attacked on the ground that 
the payment thereof rendered the corporation insolvent, where the company 
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had no information, leading it to believe that the corporation was thereby 
made insolvent. Scott and McLaughlin, J.J., dissenting. 

The assets of a corporation are a trust fund for the payment of its debts 
upon which the creditors have an equitable lien both as against stockholders 
and all transferees, except those purchasing in good faith for value. Brum 
v. Ins. Co., 16 Fed. 143; San Francisco R. R. Co. v. Bee, 48 Cal. 398. This 
doctrine obtains whether a corporation is solvent or insolvent. Union Nat. 
Bank v. Douglas, 1 McCrary 86. In England, the so-called "trust fund" doc- 
trine is not applied in respect to business corporations. In re Wincham 
Shipbuilding Co., 9 Ch. Div. 322. But a person who pays value for negotiable 
paper is to be regarded as rightful holder unless he has been guilty of 
actual bad faith and he is not bound to make inquiries as to defects in the 
title thereof. Johnson v. Way, 27 Ohio St. 374; Spooner v. Holmes, 102 
Mass. 503. There are minority dicta, however, supporting the dissenting 
opinion here, which hold that a corporation note, given for an individual 
obligation is not given in the regular course of business, but presumptively is 
ultra vires and therefore, one who takes such paper with knowledge that it is 
not given for a corporate purpose, can have no claim to the protection 
accorded a bona tide holder. McLellan v. Detroit File Works, 56 Mich. 579; 
West St. Louis Savings Bank v. Shawnee County Bank, 95 U. S. 557. 

Criminal Law — Former Jeopardy. — Steinkuhler v. State, 109 N. W. 
395 (Neb.). — Held, that to constitute a former jeopardy, it must appear that 
the defendant was put upon trial before a court having competent jurisdic- 
tion upon an indictment or an information sufficient in form and substance 
to sustain a conviction, and that the jury was impaneled and sworn, and thus 
charged with his deliverance. This privilege, derived from legal guaranty, 
was common law, 4 Bl. Comm., 335 ; and when declared in the American Bill 
of Rights, it was held that it applied only to the Federal Courts, United 
State v. Gilbert, Fed. Cos., No. 15204, Cold v. Eves, 12 Conn. 243; but the 
constitutions of the several states have the same provision, Bishop Crim. 
Law, Vol. I, 650. It applies to felonies and misdemeanors, but not to actions 
qui tarn; nor to civil or tort actions; nor to any action which does not make 
the defendant liable to be restrained from his personal liberty, Brink v. State, 
18 Tex. App. 344; State v. Spear, 6 Md. 644. It may be waived by the 
defendant, State v. Gurney, 37 Maine 156. In its application, the interpreta- 
tion has occasionally been, "That no man shall be tried twice for the same 
offence," People v. Goodwin, 18 Johns. 187; but "how can it mean that when 
there is a plain difference between a verdict given and the jeopardy of a 
verdict? Hazard, peril, danger, jeopardy of a verdict cannot mean a verdict 
given." Commonwealth v. Cook, 6 S. & R. 577; Bishop Crim. Law, Vol. I, 661 ; 
Cobin v. The State, 16 Ala. 781. Thus it follows that former jeopardy 
attaches as soon as a person has once been put upon his trial before a court 
of competent jurisdiction, upon an indictment or information, which is suffi- 
cient to sustain a conviction and the jury has been charged with his deliver- 
ance, and if, afterwards, for any reason, the jury are discharged unneces- 
sarily and without his consent, he is entitled to his discharge and cannot be 
tried again, Wright v. State, 5 Ind. 290; State v. Wallers, 16 La. Ann. 400; 
Price v. State, 19 Ohio 423. But there can be no former jeopardy when the 
acquittal was obtained by fraud, State v. Brown, 16 Conn. 54; nor if indict- 
ment or information is defective, no matter how far trial has proceeded, 
Maxwell Crim. Procedure, 566; Commonwealth v. Peters, 12 Met. 387; nor 



